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STATEMENT OF QUESTIONS PRESENTED 

1. The question is whether a representation made by the 
vendor’s sales broker to the effect that the premises sold 
extends for a depth of 50 feet greater than actually con¬ 
veyed is a misrepresentation which is binding upon the ven¬ 
dor where the sales contract contains a provision that no 
statements not contained in the contract shall be binding. 

2. Another question is when the lot is represented as be¬ 
ing 50 feet longer in depth than actually conveyed, and the 
property being purchased for $40,000.00 upon which 
$5,000.00 improvements are installed and thereafter the 
property is sold subject to a sales commission of $2,250.00, 
for the sum of $45,000.00 is the appellants damaged? 

3. Another question is when the appellants learned of the 
true depth of the lot which was within the time of the statute 
of limitations, does the contract date govern the commence¬ 
ment of the running of the statute or does the time when the 
appellants learned of the misrepresentation govern? 
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In The 


UNITED STATES COURT OF APPEALS 

Foe The District of Columbia Circuit 


No. 11,215 


Dr. Murray M. Robinson, et al., 
Appellants, 


v. 

Marie W. Orem, et al., 
Appellees . 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The appellants filed a complaint in the United States Dis¬ 
trict Court for the District of Columbia claiming damages 
for misrepresentation and fraud in connection with the sale 
of real estate to them by the appellee Orem who acted 
through her sales broker, Boss and Phelps. 

The District Court of the United States for the District of 
Columbia had jurisdiction by virtue of Title 11, Sec. 306 
D. C. Code (1940) and Title 11, Sec 305 D. C. Code (1940). 

The lower court granted the appellees’ motion for sum¬ 
mary judgment even though there was an issue of fact, and 




2 


even though the allegations of the complaint and the de¬ 
position of the appellants, if true, would create a cause of 
action in their favor. 

This court has jurisdiction of the appeal from the judg¬ 
ment of the lower court granting summary judgment in 
favor of the appellees. Title 28 United States Code, Secs. 
1291 and 1292. 

STATEMENT OF THE CASE 

After leave of court having been obtained the appellants’ 
amended complaint alleged that the appellee, Marie W. 
Orem, owned premises 1734 Poplar Lane N. W., lot 12 Square 
2748 and that she engaged appellee Boss and Phelps, Inc., as 
her sales broker to sell this property for her. Acting on this 
authority Boss and Phelps’ agent induced the appellants to 
purchase this property on the representations that the lot 
had a frontage of about 75 feet with a depth on one side of 
about 165 feet and on the other of about 146 feet, containing 
about 13,800 square feet of land. That in the negotiations 
the appellants were shown the land and the agent repre¬ 
sented and declared to them that the rear line of the lot ex¬ 
tended 50 feet beyond two large trees which were on the 
rear, and that this depth did extend for the full width of 
the lot. That relying upon these statements of the sales 
broker the appellants executed the sales contract wherein 
they agreed to pay $40,000.00 for the property and make 
settlement within sixty (60) days after acceptance by the 
appellee, Orem, and this contract was accepted by said ap¬ 
pellee. The amended complaint continued and alleged that 
the appellants continued to rely on these representations 
and made settlement on or about October 7th, 1946, and 
shortly afterward moved into the premises. 

The complaint stated that in the month of January 1947 
the appellants learned for the first time that the lot sold to 
them did not include the 50 feet of land beyond and to the 
rear of the trees as was pointed out to them prior to their 




3 


execution of the contract, and in fact the lot was 50 feet 
shorter than represented by the sales broker. 

The complaint alleged that the appellees knew that the 
rear lot was not as represented and that the depth was 
known to them as not including this 50 feet to the rear of 
the trees and that such statements were known to be false 
and untrue, and made with a reckless disregard as to their 
truth to the appellants ’ damage. The complaint requested 
actual, compensatory and punitive damages. (App. pp. 3 to 
6 incl.) 

The appellee, Orem, defended on (1) the statute of limita¬ 
tions, (2) denied the claimed representation, (3) it was the 
duty of the appellants to set forth any representations in the 
written contract as to the location or dimensions of the lot 
and none were set out, and that the appellee, Orem, claimed 
she did not know that such alleged representations had been 
made, (4) and if any representaions were made the same 
were ratified until later selling the property to another pur¬ 
chaser. (App. pp. 7, 8, 9.) 

The appellee, Boss and Phelps Inc., filed a separate answer 
denying any misrepresentations. 

Both appellees filed motions for summary judgments on 
the following grounds: 

1. That the statements made were not fraudulent in that 
the means at hand were equally available to the appellants, 
that the statements were not made by the vendor herself 
nor did she know about them, and that the appellants could 
not have relied upon them. In addition the contract pro¬ 
vided that the vendor was not bound by any statement not 
contained in the contract. 

2. That the appellants did not suffer damage. 

3. Statute of limitations. 

After argument thereon the court granted said motions 
on behalf of both of the appellees. (App. pp. 11-12.) Upon 
judgment being entered in favor of the appellees (App. 
pp. 11-12) the appellants noted their appeal. (App. p. 12.) 
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STATEMENT OF POINTS 

1. The court erred in granting the motion for summary 
judgment on the ground that the representations made were 
not fraudulent and upon which the appellants could not rely. 

2. The court erred in granting the motion for summary 
judgment on the grounds of the claim there was no damage. 

3. The court erred in granting the motion for summary 
judgment on the grounds of the statute of limitations. 

SUMMARY OF THE ARGUMENT 

1. If the representations were made by the sales agent 
of the appellee, Orem, as owner of the property to the effect 
that the lot’s depth was to two large trees as being the rear 
boundary, which in fact was untrue, the appellees were 
liable in damages for misrepresentation, and the rule of law 
that where equal means of judging is present no misrepre¬ 
sentation exists does not apply to this kind of representation. 

2. The evidence showed that the appellants purchased for 
$40,000.00 and made improvements of about $5,000.00 and 
the fact that they sold the property for $45,000 about a 
year later after paying $2,250.00 does not allow the theory 
that there was no loss. In such cases the damage for mis¬ 
representation is the difference between the market value 
of the property as contracted for and represented and the 
actual market value of the property actually conveyed at 
the time of the contract. The fact that the property sold for 
more or less than such market value at a later date is im¬ 
material. 

3. The appellants learned of the untruth of the salesman’s 
statement after November 1946 but before December 7th, 
1946, and the complaint being filed October 10th, 1949, the 
action was not barred since the time and the Statute com¬ 
mences to run from the time the appellants learned of the 
untruth. 
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ARGUMENT 

1. The court erred in granting summary judgment on the 
grounds that the statements were not fraudulent, and that 
the means at hand of inspection was open equally to the 
parties. 

The representations made by the salesman representing 
Boss and Phelps, who are admitted to be the sales broker 
for the owner, Orem, for the purposes of this motion, must 
be taken as having been made. The crucial statement being 
that the depth of the lot was 146 feet on one side and 165 
feet deep on the other, when in fact it was 50 feet less, and 
the further representation that the rear line of the lot was 
between two large trees on the rear, when in fact the rear 
line did not go back that far. 

The answers of the appellees denied that such representa¬ 
tions were made, and of course, on the basis of the amended 
complaint and the answers, there was a sharp dispute on 
issue of fact. On that state of the pleadings the court would 
have no right to grant summary judgment. 1 Therefore the 
motion in this connection must have been granted on the 
basis that such statements were made, and even so, (1) they 
did not constitute a misrepresentation of an existing fact 
upon which the appellants relied, or (2) even if they were 
made and they were in fact untrue, the inspection was open 
equally to the purchaser as well as the seller. 

Taking each of these theories separately we respectfully 
submit that the lower court was plainly wrong. This court, 
in Stein v. Traeger, 86 TJ. S. App. D. C. 400, 182 F. 2d 696, 
repeated the well known rule by stating: 

“If the representations were known to be false they 
would be fraudulent; and if made by the appellants, as 
upon their own knowledge, or as a matter of fact, even 
though not known to them to be untrue, they would be 
false and fraudulent. One may honestly make a false 


1 Dewey v. Clark, 86 U. S. App. 137, 180 F. 2d 766. 
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representation, believing it to be true, but if made as 
a statement of fact it is false and fraudulent.’’ 

The facts in the case at bar, when tested under this prin¬ 
ciple, clearly covers the representations made by Boss and 
Phelps’ agent. Those representations were in fact untrue, 
the lot was not 165 feet on one side and 146 feet on the other 
but it was 50 feet short of this, and secondly the lot’s rear 
line did not go back to the two large trees, but in fact were 
50 feet short of them. When tested by the above principle 
even if Mr. Sebastian believed them to be true, but they 
were in fact false, they are misrepresentations. This prin¬ 
ciple is so clear that further discussion ought not to be re¬ 
quired. But see also Smith v. O’Connor, 66 App., D. C. 367, 
88 F. 2d 749, and also Goldstein v. Burka, Mun. App. D. C. 
(1945) 43 A. 2d 712. 

If the basis of the court’s granting the motion was that 
the appellants had available to them methods of learning the 
true size of the lot, and the means at hand was open to 
them equally, then again the court erred. In purchasing 
property the prospective vendee has the right to rely upon 
statements made in the inducement and should not be re¬ 
quired to resort to unusual precaution. Certainly by looking 
at the lot the appellants had no way of ascertaining the size. 
The only way they could be certain as to whether the lot w'as 
146 feet on one side and 165 on the other and it went back 
to the two large trees would be by having a title examina¬ 
tion and a survey made prior to tendering their written 
offer. Such precaution is not required in the preliminary 
status, even of a lawyer. The prospective vendee ought not 
to be required to make any costly investigation to ascertain 
whether the statements made to him are true, before he ac¬ 
tually tenders his written offer. In all of the cases even 
where the prospective vendee had the right to rely upon 
the statements made by the sales broker, such vendee could 
have taken the unusual precautions to ascertain for him- 
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self if the representations were true, and consequently there 
never could be any claim for misrepresentations. 

In Turner v. Brewer, 54 App. D. C. 363, 298 Fed. 685, 
where it was represented that the ground was suitable for 
building and it was represented that it was not fill, the 
prospective vendee, if he wanted to be extraordinary cau¬ 
tious could have inquired at the District Building or made 
his own soundings to see if it were fill. Yet this court 
held that such statements were actionable. The same ap¬ 
plication must be made to the instant case. 

In Goldsten v. Burka , supra, where the misrepresentation 
was that the house was connected to city sewer proved to 
be false, the prospective vendee could have made his inquiry 
at the District Building but was not required to do so, and 
was permitted to rely upon the sales broker’s statements. 

In Owen v. Schwartz, 85 U. S. App. D. C. 302,177 F. 2d 641, 
the sales broker represented that the land contained IV 4 
acres which proved to be false in that it contained %’s of 
an acre. This court held that such statement was false and 
constituted a misrepresentation. In that case it was argued 
by the broker that where the means of knowledge are at 
hand equally available to both parties and if the vendee 
does not avail himself of these means and opportunities he 
will not be heard to say that he has been deceived by the 
representations. This contention was rejected and the 
court reviewed the cases cited by the vendor as not being 
applicable. This court reviewed Shappirio v. Goldberg, 192 
U. S. 232, 24 S. Ct. 259, 48 L. Ed. 419 where the vendee actu¬ 
ally made his own investigation and did not rely upon the 
vendor’s statements. The vendee procured an agent to make 
the investigations as to the boundaries based upon a cor¬ 
rect description supplied. In Farrar v. Churchill, 135 U. S. 
609, 10 S. Ct. 771 34 L. Ed. 246, the vendee made his own 
investigations and was given possession before receiving 
the deed and the vendee definitely did not rely upon any 
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statements made by the vendor. Also the cases of Slaugh¬ 
ter’s Admst. v. Gerson, 13 Wall. 379, 20 L. Ed. 627, and 
Graziani v. Arundel, 55 App. D. C. 21, 299 F. 886, were dis¬ 
tinguished, the court went on and stated as follows: 

‘ ‘ The defense rested mainly on the ground that the pur¬ 
chaser was the land and was able to judge of its size 
as Stark weather. We do not think the docterine that 
where both parties have equal means of judging there 
is no fraud applies to such a case. The maxim is 
equally valid that one who disuades another from in¬ 
quiring and deceives him to his prejudice is responsible. 
It cannot be generally true that persons can judge the 
contents of a parcel of land by eye. 

The defendant cites cases where the true boundaries 
are pointed out misrepresentation as to area are not 
actionable. 

Here also, as in the case of Seek v. Harris, 76 U. S. 
App. D. C. 404, 132 F. 2d 19, and examination of the 
plat would not have disclosed the area of the property 
in the tract when the defendant Schwartz had described 
in exhibit 1 • * * ” 

Other cases in this jurisdiction compel the holding in the 
instant case that the appellants here had a right to rely 
upon the representations made by the sales broker Boss and 
Phelps, and they in fact did so. 2 

If it is the contention of the lower court that because the 
appellee, Orem, herself did not make the misrepresentations 
and thereby is not liable the cases of Brewer v. Turner, 
supra, and Goldstein v. Burka, supra, are contrary to that 
contention. 

If it was the contention of the lower court that because 
the contract stated that the vendor was not bound by any 
statement, either oral or written, not contained in the con¬ 
trary we contend that Goldstein v. Burka, supra, and Owen 
v. Schwartz, supra, are contra to this claim. In this last 

* Cole v. Zellan, 52 A. (2d) 183,183 F. 2139; Borzello v. Thompson, D. C. 
Mun. App. 57 A. 2d 195; Tucker v. Beazley, D. C. Mun. App. 57 A. 2d 197. 
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case this court squarely decided that such a defense was in¬ 
valid and stated as follows: 

“This matter was considered by an American Law In¬ 
stitute in preparing its Restatement of Agency and pub¬ 
lished in 1933, Section 206(2) thereof provides as fol¬ 
lows ‘A contract obtained by an agent through fraudu¬ 
lent misrepresentations of fact may be rescinded by the 
party although it provides that it shall not be affected 
by representations not contained therein. ’ ” 

2. The fact that the appellants a year later sold the prop¬ 
erty for $45,000.00 after having purchased it for $40,000.00 
and expended about $5,000.00 for improvements, although 
they paid $2,250.00 in sales commission in the resale, did 
not entitle the granting of a summary judgment, since 
even under this theory there was a loss of about $2,250.00. 
It must be remembered that if the additional 50 feet in 
the rear was included in the resale the price might have 
been higher. The fluctuation of the market in the year 
might have brought a difference in the price. The elemen¬ 
tary rule is that the damages is the difference between the 
market value of the property actually delivered and the 
property as sold, or the difference between the actual mar¬ 
ket value and the contract price. In such case the contract 
price would include the rear 50 feet. See Quick v. Pointer, 
(1950), 88 U. S. App. D. C. 47,186 F. 2d 355, and the cases 
cited therein. 

3. The Statute of Limitations commences to run from the 
time the appellants learned of the existence of the untruth, 
which shows it to be after November 7th, 1946, but before 
December 7th, 1946. The complaint was filed October 10th, 
1949, and based upon these dates the suit was timely filed. 
The appellee contended that the statute commences to run 
from the date of the contract. However, the cases in this 
jurisdiction take a contrary position. See Sheehy v. East¬ 
ern Importing and Manufacturing Co., 44 App. D. C. 107; 
Lewis v. Denison, 2 App. D. C. 387, and Johnson v. Taylor, 
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73 F. Sapp. 537, which all in effect hold that the period starts 
from the date the nntrath w T as first learned. 

CONCLUSION 

We respectfully submit that the judgment of the lower 
court was plainly wrong and the elements set forth in 
Dewey v. Clark, supra, are not present here to permit the 
granting of summary judgment and that the said judgment 
be reversed. 

Respectfully submitted, 

Herman Miller 
Attorney for Appellants 
800 H Street N. W. 
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7 Filed Dec. 5,1949. Harry M. Hull, Clerk. 

AMENDED COMPLAINT FOE DAMAGES FOE 
MISEEPEESENTATION AND FEAUD 

Leave of Court first had and obtained, the amended com - 
plaint of the plaintiffs Murray M. Robinson and Ethel D. 
Robinson against the defendants Marie W. Orem and Boss 
and Phelps, Inc., a corporation for damages for misrepre¬ 
sentation and fraud shows: 

1. The jurisdiction of the Court is based upon a claim in 
excess of $3,000.00 and therefor is within the exclusive juris¬ 
diction of the Court. 

2. The plaintiffs and the defendant Marie W. Orem are 
adult citizens of the United States and residents of the Dis¬ 
trict of Columbia. The defendant Boss and Phelps, Inc., a 
corporation has its principal place of business in the District 
of Columbia. 

3. Heretofore, to wit: August 16, 1946, and prior thereto, 
defendant Marie W. Orem was the owner of the real estate 
and improvements located in the District of Columbia 
known as 1734 Poplar Lane N. W., being lot numbered 
twelve (12) in Square numbered twenty-seven hundred 
forty-eight (2748). Prior to the date aforesaid said Marie 
W. Orem engaged defendant Boss and Phelps, Inc., as her 
sales broker and agent to sell said property, and pursuant 
to such authority defendant Boss and Phelps, Inc., at¬ 
tempted to sell and interested the plaintiffs therein. 

4. The plaintiffs state on or about the time aforesaid, both 
of the defendants showed the land and premises to them, 
and both defendants stated, represented and declared that 
the lot had a frontage of about 75 feet, with a depth on one 
side of about 165 feet and on the other of about 146 feet 
and contained 13,800 square feet of land. In such negotia¬ 
tions, both defendants, in the presence of the plaintiffs did 
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point out and show to the plaintiffs, and did state, repre¬ 
sent and declare to the plaintiffs that the rear line of the 
lot extended 50 feet beyond a telephone pole which then 
existed for the full width of the lot. Relying on such state¬ 
ments, representations and declarations, and on the actions 
of the defendants in pointing out the rear line of the 
8 lot, the plaintiffs executed a written contract for 
their purchase of the said land and premises for the 
sum of $40,000.00, and agreed to settle their purchase 
within 60 days after the acceptance by the defendant Marie 
W. Orem; said contract was accepted by the defendant 
Orem. 

5. Plaintiffs state that continuing to rely upon the state¬ 
ments, representations and declarations of the defendants, 
made by each of them, that the correct and true depth in¬ 
cluded the 50 feet beyond and to the rear of the telephone 
pole the plaintiffs, on to wit: October 7th, 1946, settled and 
consummated their purchase from the defendant Marie W. 
Orem, and shortly thereafter moved into the premises. 

6. Plaintiffs further state that in month—of January 
1947 they learned for the first time that the lot sold to 
them by the defendants did not include the said 50 feet of 
land by the full width beyond and to the rear of the telephone 
pole, and did not include the rear line pointed out to them by 
both of the defendants as aforesaid, but in fact the true 
rear line was 50 feet shorter than as pointed out, stated, 
represented and declared by both of the defendants to them. 

7. The plaintiffs say that the defendants, and each of 
them well knew that rear of said lot was not located at the 
point indicated and shown the plaintiffs by the defendants, 
and that each of the defendants well knew their statements, 
representations and declarations as to the depth of the said 
lot were untrue and false, and made with intent that the 
plaintiffs rely thereon, which the plaintiffs at all times did, 
acting to their damage, and all of the actions, statements, 
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representations and declarations of the defendants, and 
each of them, were done and made with a reckless disre¬ 
gard of their truth and correctness. 

8. The plaintiffs state by reason of the aforesaid misrep¬ 
resentations and fraud of the defendants they have suffered 
$7,000.00 actual and compensatory damages, and they de¬ 
mand $5,000.00 punative damages against the defendants. 

Count No. 2 

1, 2 and 3. For a second count for damages against the 
defendants for misrepresentation and fraud, the plaintiffs 
state and adopt paragraphs one, two and three of count 
No. 1 of the amended complaint by reference as if the same 
were fully recited in this count. 

4. Plaintiffs state that on or about said date the defend¬ 
ant Boss and Phelps, Inc., acting by and through its duly 
authorized salesmen, and acting pursuant to its authority 
as the sales broker and agent of the defendant Marie W. 

Orem, in furtherance of its employment did accom- 
9 pany the plaintiffs to view and inspect the premises 
and the lot. That in such inspection, the said sales¬ 
men did point out and show these plaintiffs the rear line of 
said lot, as being 50 feet to the rear of and beyond a tele¬ 
phone pole, and the said salesmen did state, represent and 
declare the rear line to exist at the point shown to the 
plaintiffs and as being 50 feet beyond the said pole. The 
plaintiffs believing the truth and correctness of said action, 
statements, representations and declarations so made to 
them, and fully relying thereon did execute a written agree¬ 
ment to purchase said premises and lot for $40,000.00 with 
settlement to be made within 60 days after acceptance. The 
defendant Marie W. Orem thereafter accepted said agree¬ 
ment and agreed to sell the premises and lot to the depth 
as pointed out, stated, represented and declared to the 
plaintiffs by the said salesmen of defendant Boss and 
Phelps, Inc. 
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5. Plaintiffs assert that continuing to rely upon the said 
actions, statements, representations and declarations of the 
said salesmen as to the depth and boundaries of the said 
lot, the plaintiffs did, on to wit: October 7,1946 settle their 
purchase of the property and shortly thereafter did move 
into the premises. 

6. Plaintiffs state that in month of January 1947 they 
learned for the first time, in requesting the change of the 
telephone pole that the rear line of the lot purchased by 
them was not located at the place shown them by the said 
salesmen, nor was the same located where the said sales¬ 
men stated, represented and declared the same to exist, 
but the true rear line was located 50 feet nearer the front of 
the lot, and not beyond the pole, and thereupon the plain¬ 
tiffs learned the actions, statements, representations and 
declarations made to them as aforesaid were false and 
untrue. 

7. Plaintiffs state that the said Boss and Phelps, Inc., 
salesmen’s actions, statements, representations and declara¬ 
tions were false and untrue, and was so known by them 
at the time made, and the defendant knew such statement, 
representations and declarations were untrue and false at 
the time she accepted the plaintiffs’ written agreement, 
and both of said defendants knew such statements were 
made with a reckless disregard as to their truth. 

8. The plaintiffs state that such actions, representations, 
declarations have resulted in their damage in sum of 
$7,000.00 actual and compensatory damages, and they de¬ 
mand $5,000.00 punative damages against the defendants. 

WHEREFORE the plaintiffs demand judgment against 
the defendants for the sum of $7,000.00 actual and compen¬ 
satory damages, and $5,000.00 punative damages, besides 
costs. 

10 The plaintiffs demand trial by jury. 

• •••••••• 
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14 Filed Dec. 15, 1949. Harry M. Hull, Clerk. 

• •••••••• 

ANSWER OF DEFENDANT MARIE W. OREM TO 
AMENDED COMPLAINT 

The answer of Marie W. Orem to the amended complaint 
and each count thereof respectfully shows the Court as 
follows: 

First Defense: 

Neither count of the amended complaint states a cause 
of action upon which relief can be granted against this 
defendant. 

Second Defense: 

The cause of action, if any, stated in the amended com¬ 
plaint and each count thereof, is barred by the Statute of 
Limitations. 

Third Defense: 

For her third defense to the amended complaint and each 
count thereof, this defendant admits the averments of Para¬ 
graphs 1 and 2 of the first count of the amended complaint; 
admits that she was the owner of the real estate and im¬ 
provements known as 1734 Poplar Lane, Northwest, being 
Lot No. 12 in Square 2748 in'the District of Columbia; de¬ 
nies the remaining avarements of Paragraph 3 of the first 
count of the amended complaint; denies each and every 
averment of Paragraph 4 of the first count of the amended 
complaint, except that a written contract for the sale of said 
land and premises was executed on or about August 16, 
1946; denies that this defendant entered into any contract 
for the sale of said land or improvements with the plaintiff, 
Ethel D. Robinson; admits that final settlement was 

15 made and that this defendant executed a deed of the 
said property to the plaintiffs; denies the remaining 

averments of the first count of the amended complaint; and 
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denies all of the averments of count 2 of the amended com¬ 
plaint. 

Fourth Defense 

This defendant avers that on or about August 16, 1946, 
there was submitted to her a contract for the sale of the 
property described in the complaint, which said contract 
had been theretofore signed by the plaintiff, Murry M. 
Robinson. This defendant avers that she never saw or con¬ 
versed with the said plaintiff, Murry M. Robinson, prior 
to the submission of such contract and never saw or con¬ 
versed with him thereafter until settlement had been made, 
the sale consummated and the said property accepted by 
him, and had no knowledge of what representations, if any, 
had been made to him. This defendant avers that among 
the provisions contained in said contract, theretofore signed 
by the said Murry M. Robinson and presented to her for her 
acceptance was the following: 

“(17) The principals to this contract mutually agree 
that it shall be binding upon them, their and each of 
their respective heirs, executors, administrators, suc¬ 
cessors and assigns; that the provisions hereof shall 
survive the execution and delivery of the deed afore¬ 
said and shall not be merged therein; that this contract 
contains the final and entire agreement between the 
parties hereto, and that they shall not be bound by any 
terms, conditions, statements, warranties or representa¬ 
tions, oral or written, not herein contained. Executed 
in triplicate.” 

This defendant avers that it was the duty of the said plain- 
. tiff, Murrv M. Robinson, to set forth in said contract all rep¬ 
resentations upon which he, the said Murry M. Robinson, 
was relying, and that by reason of his failure to set forth 
therein any alleged representations concerning the size, 
location or dimensions of the said property, this defendant 
was induced to enter into said contract, and further avers 
that none were set forth in the contract. This defendant 
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avers that she had no knowledge at the time of the 
16 execution of the said contract or until after the said 
settlement and after said property had been con¬ 
veyed to the plaintiffs, that the plaintiffs, or either of them, 
claimed any representations had ever been made to them 
by any one respecting the size, location or dimensions of 
the said property. 


Fifth Defense 

This defendant avers that if any misrepresentations oc¬ 
curred, the plaintiffs, with knowledge thereof and with 
knowledge of the true size, location and dimensions of the 
property, ratified and confirmed the said contract, accepted 
the property conveyed, made material alterations, additions 
and changes to the said property, and made all payments 
due on account of the purchace price until later selling said 
property to a new purchaser; all to the prejudice of this 
defendant, as a result of which the plaintiffs are estopped 
to claim damages of and from this defendant. 

Sixth Defense 

This defendant avers that if any misrepresentations oc¬ 
curred with respect to the size, location or dimensions of 
the property conveyed, the plaintiffs, with full knowledge 
of the same, abandoned any claim they may have had, there¬ 
by leading this defendant to believe that the plaintiffs had 
acquiesced in her contentions with respect to the same, and 
leading this defendant to fail to preserve evidence to sus¬ 
tain her contentions with respect to any claim of misrepre¬ 
sentations; all to the prejudice of this defendant in defend¬ 
ing the claims now asserted by the plaintiffs against 
17 her. 

WHEREFORE, this defendant denies that the 
plaintiffs are entitled to a judgment against this defend¬ 
ant for the sum of $12,000.00, or for any sum whatever. 

• •••••••• 
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25 Filed May 16, 1951. Harry M. Hull, Clerk 

• ••••••• 


MOTION FOE SUMMAEY JUDGMENT IN FAVOE OF 
DEFENDANT, MARIE W. OREM 

This defendant, by counsel, moves the Court to enter a 
su mm ary judgment in her favor upon the following grounds: 

1. The cause of action, if any, alleged in the complaint did 
not accrue within three years next before the commence¬ 
ment of this action and is, therefore, barred by laches and 
by the statute of limitations: Plaintiffs’ claim is based on 
alleged misrepresentations made on or before August 16, 
1946, the date of the contract of sale of the real estate in¬ 
volved herein, which sale was consummated on October 7, 
1946, more than three years before this action was com¬ 
menced on October 10,1949. 

2. The plaintiffs have sustained no loss by reason of the 
alleged misrepresentations. They admitted in their deposi¬ 
tions taken on March 20 and 22,1951, that they paid the de¬ 
fendant, Marie W. Orem, $40,000.00 for the property, occu¬ 
pied the same as their home for more than a year and then 
sold it for $45,000.00, having in the meantime spent less 
than $5,000.00 on items which could properly be considered 
as improvements thereto. 

3. The contract executed between the plaintiffs and this 
defendant is attached hereto and under Paragraph 17 there¬ 
of plaintiffs are barred from raising any questions of al¬ 
leged misrepresentations made by this defendant, plaintiffs 
having agreed “That this contract contains the final and 
entire agreement between the parties hereto and that they 
shall not be bound by any terms, conditions, statements, 
warranties or representations, oral or written, not herein 
contained.” 

• • • • • • * * • 
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26 4. The plaintiffs in their depositions both admitted 
that they never at any time either saw or talked, 

directly or indirectly, with this defendant either before 
or after the contract was signed. Accordingly, the plain¬ 
tiffs would be unable to establish, directly or indirectly, 
allegations contained in the amended complaint that this de¬ 
fendant, as well as the defendant Boss and Phelps, “both” 
made certain statements alleged to constitute misrepre¬ 
sentations. 

5. Plaintiffs are barred and estopped to recover due to 
the fact that they admittedly discovered the alleged misrep¬ 
resentations as to the depth of the lot in the early part of 
November, 1946, yet elected to accept the said property 
with its dimensions known to them, spending a considerable 
amount of money on the property and remained in the said 
property for over a year. In addition, plaintiffs had exe¬ 
cuted a note to this defendant secured by a first deed of 
trust for $25,000.00. Plaintiffs elected to pay this deferred 
purchase money secured by the first deed of trust. (See de¬ 
positions of plaintiffs taken on March 20 and 22, 1951.) 
Plaintiffs, by their actions and conduct accepted the prop¬ 
erty. Had they intended to make any claim by reason of 
the alleged misrepresentations, they were required to do 
so either immediately or within a short period of time after 
the alleged discovery of the same. 

• •••••••• 

27 Piled June 29, 1951. Harry M. Hull, Clerk. 

• •••••••• 

JUDGMENT FOE DEFENDANTS ON MOTIONS FOR 
SUMMARY JUDGMENT 

Upon consideration of the motions filed by the defendants 
for summary judgment in their favor, exhibits attached 
thereto, depositions of the plaintiffs and exhibits, and after 
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argument in open court, it is by the court this 29th day of 
June, 1951, 

ADJUDGED, ORDERED and DECREED as follows: 

1. That the motions for summary judgment filed on be¬ 
half of the defendants be and they are hereby respectively 
granted; 

2. That the complaint filed on behalf of the plaintiffs be 
and it is hereby dismissed with prejudice and judgment is 
accordingly hereby entered in favor of the defendants. 

Walter M. Bastian, Judge. 

#•••••••• 

28 Filed Jul. 28, 1951. Harry M. Hull, Clerk 

NOTICE OF APPEAL 

Notice is hereby given this 28th day of July, 1951, that 
Murray M. Robinson and Ethel D. Robinson hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
29th day of June, 1951 in favor of Marie W. Oren and Bess 
and Phelps Inc. against said Murray D. Robinson and Ethel 
D. Robinson. 

Herman Miller, Attorney for Plaintiffs. 
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APPELLEE’S STATEMENT OF QUESTION PRE¬ 
SENTED. 

1. The question whether a representation as to the depth 
of a lot made by a real estate salesman to a prospective pur¬ 
chaser is binding upon the vendor who admittedly neither 
sees or talks with the purchaser, before or after sale, where 
the written contract between the parties provides that they 
shall not be bound by any statements, warranties or repre¬ 
sentations, oral or written, not contained in said contract. 

2. May a purchaser of real property who claims that he 
discovered within one month after his purchase that the 
salesman made a false representation during the negotia¬ 
tions prior to execution of contract thereafter make exten¬ 
sive structural alterations to the property, reside in it for 
almost two years, thereafter sell it for $5,000 more than ' 
the purchase price, and yet maintain that he is damaged by 
reason of the deal. 

3. Does the Statute of Limitations commence to run from 
the date of settlement at the title company and the delivery 
of the deed, or upon the discovery of the alleged misrepre¬ 
sentations in a case based on an alleged statement by a 
salesman as to the size of the lot, which had been physically 
inspected by the purchasers before signing the contract. 
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For the District of Columbia Circuit 


No. 11,215. 


Murray D. Robinson, et al., Appellant , 

v. 

Marie W. Orem, et al.. Appellee. 

Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER STATEMENT OF CASE. 

The complaint alleges that the appellee Orem and the 
salesman made the statement relative to the depth of the 
lot. The Court must consider the case on the admitted 
fact that appellee Orem did not directly or indirectly make 
any statements to the appellants concerning the depth of 
the lot. Admittedly, appellants never saw or talked with 
appellee Orem, and there were no written communications 
between the parties. 
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The contract describes the property by lot and square 
and street address. 

The court below considered the pleadings and appellants’ 
depositions in granting the motion for summary judgment. 

SUMMARY OF ARGUMENT. 

l. 

The provisions of the contract describing the property 
sold by lot, square and street address and providing that 
neither party shall be bound by any statements, warranties 
or representations, oral or written, not contained in the 
contract, bars the appellants from recovery. 

IL 

A purchaser who claims discovery of a misrepresenta¬ 
tion in the procurement of the contract within one month 
after the settlement and delivery of the deed may not 
thereafter structurally alter the premises, extensively re¬ 
decorate the same, reside in the property for almost two 
years, and then sell it for $5,000 more than his purchase 
price and still maintain an action for damages against his 
vendor. 

m. 

The Statute of Limitations commences to run from the 
date of settlement and delivery of the deed and not from 
the date of the discovery of the alleged misrepresentation 
in a case based upon an alleged statement by a salesman 
as to the size of the lot where the contract described the 
property by lot and square and street address, and had 
been physically inspected by the purchasers before signing 
the contract. 
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ARGUMENT. 

L 

The Provisions of the Contract Describing the Property 
Sold by Lot, Square and Street Address and Providing 
that Neither Party Shall Be Bound by Any Statements, 
Warranties or Representations, Oral or Written, Not 
Contained in the Contract, Bars the Appellants from 
Recovery. 

Appellant Dr. Robinson testified in his deposition that 
after at least two visits to the property he signed the con¬ 
tract which is a part of the record, and contains the follow¬ 
ing provision: 

“ (17) The principals to this contract mutually agree 
that it shall be binding upon them, their and each of 
their respective heirs, executors, administrators, suc¬ 
cessors and assigns; that the provisions hereof shall 
survive the execution and delivery of the deed afore¬ 
said and shall not be merged therein; that this contract 
contains the final and entire agreement between the 
parties hereto, and that they shall not be bound by any 
terms, conditions, statements, warranties or represen¬ 
tations, oral or written, not herein contained.” 

It should be borne in mind that neither of the appellants 
ever saw or talked with appellee. For that reason the above 
provision of the contract should be enforced for the protec¬ 
tion of both parties to the contract. The Court’s attention 
is directed to certain specifications which were typed in the 
contract relative to stove, Venetian blinds, refrigerators, 
carpet, and allowance for repair of plaster due to leak in 
the roof. Appellants, if they were not satisfied with the 
description of the lot by its number, should have insisted 
that the dimensions of the same be spelled out in detail. 

The fact is that if the lot did extend 50 feet beyond the 
rear of the actual lot line it would have encroached more 
than one-third on the lot to the rear. (See survey attached 
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to motion of Appellee Boss and Phelps for summary judg¬ 
ment.) (R. 21 1 /L>) 

There is a vast difference between cases cited by appel¬ 
lants’ counsel and the one at bar. Thus in Stein v. Traeger, 
86 U. S. App. D. C. 400, 182 F. 2d 696, the false represen¬ 
tations were that the vendor had an ample supply of whis¬ 
key immediately available and that the wholesale house 
in Chicago was financially responsible. These statements 
were untrue. In Smith v. O’Connor , 66 App. D. C. 367, 88 
F. 2d 749, the representations by the owner of the property 
were that the heating system and plumbing were in good 
condition. These were untrue. It was discovered when the 
water was turned on and the heating system put in opera¬ 
tion that all pipes had been frozen and were broken both 
under the flooring and in the walls. Traeger would have to 
have caused an investigation in Chicago which would have 
involved substantial time and expense. He had a right to 
rely upon the licensed liquor brokers. Likewise, in the 
Smith case, supra-, the tenant would not be required to 
check the plumbing and heating system especially where the 
defects were not discoverable until the system was put in 
operation. 

In Turner v. Brewer, 54 App. D. C. 363, 298 Fed. 685, the 
representation was that the house was not built on “filled 
ground”. An extensive investigation would be necessary 
in order to discover this fact. This w T as especially true 
where the opposite appeared, i. e., the house was a consid¬ 
erable heighth above the street level and it would have ap¬ 
peared that the street had been cut through and the house 
erected on the adjoining bank of land. In the Turner case 
the Court at page 365 said: 

“Indeed, the decision was aggravated by the ground 
having been filled in until it was terraced above the 
street, leaving the impression that the street had been 
cut through solid ground. This is not, therefore, a case 
where the knowledge at hand is equally available to 
both parties, as in Slaughter v. Gerson, 13 Wall 379, 20 
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L. Ed. 627, or a case where the purchaser undertook to 
make investigations for himself, as in Shappirio v. 
Goldberg, 20 App. D. C. 185, and Farrar v. Churchhill, 
135 U. S. 609, 10 Sup. Ct. 771, 34 L. Ed. 246.” 

The dimensions of the lot could have been checked in 
any real estate office, title company or the District Build¬ 
ing. A telephone call would have been sufficient. The ap¬ 
pellants had the assistance of counsel in the settlement at 
the title company. In view of Dr. Robinson’s testimony 
that the lot ’was a peculiar or odd shaped one and no pre¬ 
cise dimensions were given to him by the salesman, he was 
required to check the dimensions where the means were 
immediately and conveniently available to him. 

It is submitted that the case of Shappirio v. Goldberg, 
20 App. D. C. 185; affirmed in 192 XL S. 232, is more in point. 
In that case the purchaser contracted for a particular lot. 
In appears that the rear part of this lot was in fact incor¬ 
porated in another lot which was contiguous to the rear part 
of the one purchased. The excluded land was a strip 20 by 
30 feet on which there was a shed or stable in the posses¬ 
sion of the seller. It was not fenced off at the time of sale 
and might well be taken to be a part of the premises by any 
person examining the same without accurate knowledge of 
the extent of the property actually owned by the seller. See 
Plat on page 233 of the opinion of the Supreme Court. The 
Supreme Court of the United States in sustaining a judg¬ 
ment for the defendant said, at page 241-242: 

“When the means or knowledge are open and at 
hand, or furnished to the purchaser or his agent, and 
no effort is made to prevent the party from using 
them, and especially where the purchaser undertakes 
examination for himself, he will not be heard to say 
that he has been deceived to his injury by the misrepre¬ 
sentations of the vendor.” (Citing cases.) 

In the case of Goldstein v. Burha, Mun. App. D. C. (1945) 
43 A. 2d 712, the misrepresentation consisted of the agent 
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advising the prospective purchaser that the house was con¬ 
nected with the public sewer system when, in fact, it was 
equipped with a septic tank. The trial court, in effect, 
found that because of the nature of the misrepresentation 
the prospective purchaser was prevented from making his 
own examination. The court approved the doctrine that 
“when the means of knowledge are open and at hand . . . 
he (purchaser) will not be heard to say that he has been 
deceived to his injury by the misrepresentations of the 
vendor.’ ’ It should be noted in the Goldstein case that the 
prospective purchased promptly sued for a return of the 
deposit. 

In Lips chut z v. Phillips, 51 App. D. C. 20, (273 F. 748) 
this Court refused to rescind a contract on the ground of 
misrepresentation as to the value of the property sold. At 
page 23 the Court said: 

“But in the circumstances of this case, even if Phil¬ 
lips knew the true value, appellants would not have a 
cause of action. The property is located in the Dis¬ 
trict. Appellants had every opportunity to examine 
it and ascertain its value before signing the contract. 
They were not justified in relying upon what Phillips 
said. In Slaughter’s Administrator v. Gerson, 13 Wall. 
379, 383 ; (20 L. Ed. 627) we read: 

‘Where the means of knowledge are at hand and 
equally available to both parties, and the subject of 
purchase is alike open to their inspection, if the pur¬ 
chaser does not avail himself of these means and op- 
portunties, he will not be heard to say that he has 
been deceived by the vendor’s misrepresentations. If, 
having eyes, he will not see matters directly before 
them, where no concealment is made or attempted, 
he will not be entitled to favorable consideration 
when he complains that he has suffered from his own 
voluntary blindness, and been misled by overconfi¬ 
dence in "the statements of another. ’ 

This is approved in Farnsworth v. Duffner, 142 U. S. 
43, 47, 12 Sup. Ct. 164, 35 L. Ed. 931. That principle, 
when applied to this case, is decisive of it. There was 
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no equity in plaintiffs ’ bill, and it was rightly dis¬ 
missed.” 

Appellant Murray Robinson is a physician and has prac¬ 
ticed medicine since 1935. This is not a case of one being 
high-pressured into signing a contract hurriedly and with¬ 
out reasonable thought or advice. Dr. Robinson had the 
advice and assistance of an attorney during the negotiation 
and settlement as shown by the following extract from his 
deposition: 

“Q. Doctor, you have a brother-in-law who is an 
attorney, don’t you? 

“A. That’s right. 

“Q. Did you talk to him about this matter at the 
time it was being purchased? 

“A. Yes, I think he was there at the settlement. 

“Q. And you talked to him before you went to the 
settlement, did you not? 

“A. Yes. 

“Q. And you told him what property you were buy¬ 
ing? 

“A. Yes. 

“Q. And showed him the contract? 

“A. I think so. 

“Q. And you are aware that the contract merely 
described the property as Lot 12, in Square 2748, 
known as Improvement 1734 Poplar Lane Northwest? 

“A. I am quite aware of that. 

Appellant Murray Robinson in his deposition further 
testified as follows: 

“A. I asked him what the size of the lot was. _ He 
told me he could not give me the exact dimensions, 
but they were approximately 75 by 160 and he pointed 
out the back boundary of it as existing between two 
large oak trees on the back of the lot. 

“Q. You say as between two large oak trees? 

“A. That is right. He said, ‘That is the approxi¬ 
mate back boundary of your lot.’ 

“Q. When you say between two oak trees, do you 
mean one was nearer— 
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“A. They may not be oak trees. They were two 
large trees. One was situated on one boundary of the 
lot at the rear, and the other was situated on the other 
lateral boundary at the rear, approximately the whole 
width of the lot. 

‘ ‘ Q. And did he tell you the width in the back of the 
lot? 

“A. He told me that it was a peculiar shaped lot and 
that it was cut off on one side, and he showed me where 
it was cut off on one side, but beyond that little por¬ 
tion where the cut-in was, the lot extended back there, 
that it was narrower in the back than it was in the 
front ” 

Later in his deposition appellant testified: 

“Q. You did not know exactly how many feet the 
lot went over before it turned in a southerly direction, 
did you, behind the terrace? 

“A. No, sir; I can also say that Boss & Phelps did 
not know. 


n. 

A Purchaser Who Claims Discovery of a Misrepresentation 
in the Procurement of the Contract Within One Month 
After the Settlement and Delivery of the Deed May Not 
Thereafter Structurally Alter the Premises, Exten¬ 
sively Redecorate the Same, Reside in the Property 
for Almost Two Years, and Then Sell it for $5,000 More 
Than His Purchase Price and Institute an Action for 
Damages Against His Vendor More Than Three Years 
After Settlement of the Sale. 

The settlement at the title company, including the ex¬ 
ecution of the deed, occurred on October 7, 1946. Dr. 
Robinson in his deposition testified that he learned of the 
alleged misrepresentation late in October or early Novem¬ 
ber of 1946. He consulted an attorney who accompanied 
him to the title company for settlement. Suit was not filed 
until October 10, 1949, more than three years after the 
settlement. 
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In December of 1946 Dr. Robinson started to make plaus 
to substantially alter the bouse. This consisted in part of 
removing walls between two upstairs bedrooms, closing 
off doors, and making this space into one large room with 
incidental repairing, flooring, painting, while downstairs 
the kitchen wall was removed which eliminated a breakfast 
room and created a larger kitchen. A new floor was laid 
in the kitchen and all kitchen equipment was torn out and 
replaced the new equipment. 

Thereafter the appellants and their family resided in 
this home for a period between one year and two years. 
Dr. Robinson in his deposition testified that a fair rental 
value would be $200 per month. Later the property, for 
which he had paid $40,000., was sold for $45,000. After 
having discovered the alleged mi representation appellants 
continued to make the monthly payments on the first trust 
note, and remodeled the house as herein described. 

Appellants’ total expenditures, including the substantial 
remodeling, was approximately $5,000. This sum com¬ 
prises expenditures for remodeling, ordinary household 
repairs and ordinary household expenditures. 

If appellants were not satisfied with the transaction, they 
should have elected upon the discovery of the alleged mis¬ 
representation to demand a rescission of the transaction, 
return of their money, cancellation of notes, etc. In this 
way, appellee could have then been in a position to elect 
to accept the rescission had she been so advised and resold 
the property. Appellee was, therefore, substantially pre¬ 
judiced by appellants’ laches. 

In any event appellants should not be permitted to spend 
substantial sums on capital improvements to suit their 
whims and fancies, occupy the premises for approximately 
a year and a half, and then sell the same for $5,000 above 
their purchase price and, in addition, be permitted to collect 
damages from a vendor whom they had never seen nor 
talked with. 
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By their conduct they are estopped from maintaining 
the claim set forth in the complaint. 

The Supreme Court of the United States in Shappirio v. 
Goldberg, supra, states: 

“When a party desires to rescind a contract upon the 
ground of misrepresentation or fraud, he must, upon 
discovery of the fraud announce his purpose and ad¬ 
here to it. If he continues to treat the property as 
his own, the right of rescission is gone, and the party 
will he held bound by the contract.’’ 

He also has a right to bring a suit, for damages. The Court 
holds that if he elects the remedy of rescission he must act 
promptly and not by acts of ownership continue to assert 
right and title over the property. It is submitted that 
where a purchaser discovers the alleged misrepresenta¬ 
tions within less than two months after acquiring title he, 
by reason and logic, should be required to announce his 
position and sue for damages and retain the property in 
substantially the same condition. He is not authorized to 
substantially alter and remodel the property and, yet, 
retain his right to sue for damages. 

m. 

The Statute of Limitations Commences to Run from the 
Date of Settlement and Delivery of the Deed and Not 
from the Date of the Discovery of the Alleged Misrep¬ 
resentation in a Case Based Upon an Alleged State¬ 
ment by a Salesman as to the Size of the Lot in the Pro¬ 
curement of a Contract to Purchase Real Estate, Which 
Was Physically Inspected by the Appellants Before 
They Signed the Contract. 

Appellants’ complaint, filed on October 10, 1949, and 
the amended complaint, filed on or about December 5, 1949, 
state that the alleged misrepresentations, upon which their 
claim is based, occurred on or before August 16, 1946, and 
that appellants’ purchase of Lot 12, in Square 2748, was 
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consummated on October 7, 1946. The complaint, being 
one for damages for misrepresentation and fraud, is gov¬ 
erned by the general statute of limitations of three years 
set forth in D.C. Code (1940), Section 12-201. 

District-Florida Corp. v. Penny, 62 App. D. C. 268, 66 

F. 2d 794 (1933). 

The appellants’ cause of action, if any, accrued on or 
before August 16, 1946, and certainly before October 7, 
1946, so that, if it existed at all, it was barred by the statute 
of limitations when the complaint was filed on October 10, 
1949. The general rule upon which this appellee relies is 
set forth in 34 Am. Jur., Limitation of Actions, Supplement 
referring to page 137: 

“Ordinarily, where a transaction amounting to a 
sale or release of property or rights is induced by 
false representations as to the title or interests 
affected, the public records showing the falsity of the 
representations, or from which the same could be dis¬ 
covered through a diligent investigation, are regarded 
as sufficient notice of the fraud to start the running of 
the statute against any action to recover therefor. 
In certain cases, where the statute was held to run by 
reason of the public records, the false representations 
were made by the seller.” 

See also 137 A.L.R. pp. 278, 288. 

This rule has been accepted as law in the District of 
Columbia. In District-Florida Corporation v. Penrvy, 62 
App. D.C. 26S, 66 F. 2d 794 (1933), the Court of Appeals 
stated, on page 269: 

“But the information contained in the abstract was 
available to the plaintiff before the receipt of the 
abstract, and more than three years before the filing 
of the suit, for it was all contained in the land records 
of Tampa, and consequently all within the constructive 
notice of the purchaser which those records afford. 
The trial court did not err when it held that, if any 
right of action accrued to the plaintiff on this trails- 
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action, it was barred by the statute of limitations, and 
its judgment is therefore affirmed. ” 

In Johnson v. Taylor, 73 F. Supp. 537 (U.S. D.C. for 
D.C. 1947), Judge Holtzoff stated: 

“It is well settled in this jurisdiction that in an 
action based on fraud, the statute of limitations begins 
to run, not when the cause of action accrued, but from 
the discovery of the facts out of which the claim arose, 
OR from the time when the facts should have reason - 
ably been found out in the exercise of due diligence. 
This doctrine is manifestly conducive to advancing the 
ends of justice.” 

See also Lewis v. Denison, 2 App. D. C. 387 (1894). 

Failure to use reasonable diligence to discover fraud 
or deceit will not postpone the running of the statute. 

Wood v. Carpenter, 101 U. S. 135 (1S97); 

Kuhlman v. Baker, 50 Tex. 630 (1879) 

For the view that failure to examine public records from 
which it could be ascertained that the representations were 
false constitutes failure to exercise the reasonable diligence 
which would have prevented the statute from running. See 
Sherman v. Sipper, (Tex.) , 152 S. W. 2d 319 
(1941), where a prior deed reserving mineral rights in 
the land sold was of record when the representations were 
made; Wilson v. LeMoyne, 204 Fed. 726 (1913), where a 
defect in seller’s title would have been disclosed by a 
search of the record; Eenne v. Wood, 153 Kan. 673, 113 
P. 2d 98 (1941), where the defendant’s interest was a 
matter of record; United States v. Chirstopher, 71 F. 2d 
764 (C. C. A. 10th, 1934), rehearing denied 72 F. 2d 375 
(1934), where defendant’s interest in other lands was a 
matter of record. 

Finally, in Jennvngs v. Fain, 226 Kv. 290, 296-297, 10 
S. W. 2d 1101, (1928), where the defendant-seller of land 
had, in pointing out its boundaries to the plaintiff-buyer 
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prior to sale, allegedly included land which had previously 
been conveyed to a third party by deed which was of record 
prior to the sale, the court held that the cause of action, 
if any, was barred by the statute of limitations. The court 
stated: 

“* * * if a public record, required to be kept, con¬ 
tained refuting information of the alleged misrep¬ 
resented fact or facts, then the one relying upon the 
fraud would have constructive notice thereof. In this 
case the deed conveying the title to the 8 acres, of 
which complaint is made, was of record in the office 
of the county clerk of Jessamine County at the time 
of the alleged fraudulent representations relied on 
in plaintiff’s second amended petition, and under the 
doctrine of the Hite opinion our limitations statute 
furnished a bar to that cause of action after the ex¬ 
piration of five years from the time the fraud was 
perpetrated.” 

As shown by the affidavit of Richard H. Mayfield and 
plat of the property involved in this case (R. 21 1 /->, 22), the 
exact size and dimensions of the tract of land in controversy 
here is a matter of public record in the office of the Sur¬ 
veyor of the District of Columbia, and was a matter of pub¬ 
lic record at the time wdien plaintiffs allege that misrepre¬ 
sentations were made to them concerning such size and di¬ 
mensions. These are public records required to be kept by 
the Surveyor of the District of Columbia. The standard 
plat books available in most real estate offices also show the 
dimensions of the lot. 

Sections 1-605 through 1-608, D. C. Code (1940). One of 
the purposes of keeping such records is to provide a 
simple, quick and easy way by which purchasers and 
creditors may ascertain the size and dimensions of real 
property which is described by lot and square number. 

The cause of action, therefore, having arisen on or be¬ 
fore August 16, 1946, or when the sale was consummated 
on October 7, 1946, the appellants having at all times con- 
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structive notice of the dimensions of the property as shown 
by the plat in the Surveyor’s Office, the action, which was 
commenced on October 10, 1949, is barred by the Statute 
of Limitations. 


CONCLUSION. 

It is submitted the Court was correct in granting the 
motion for summary judgment and that its action should be 
affirmed. 

Robert E. Lynch, 

Attorney for Appellee , 

821 Fifteenth Street, N. W., 
Washington, D. C. 
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